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Abstract 4 
Arguing for the importance of robust public participation and meaningful Tribal consultation to 5 

address the cumulative impacts of federal projects, this essay bridges interdisciplinary 6 

perspectives across law, public health, and Indigenous studies. We focus on openings within 7 

existing federal law to involve Tribes and publics more meaningfully in resource management 8 

planning, while recognizing the limits of this involvement when only the federal government 9 

dictates the terms of participation and analysis. The essay first discusses challenges and 10 

opportunities for addressing cumulative impacts and environmental justice through two U.S. 11 

federal statutes––the National Environmental Policy Act and the National Historic Preservation 12 

Act. Focusing on a major federal planning process involving fracking in the Greater Chaco 13 

region of northwestern New Mexico, we examine how the Department of the Interior attempted 14 

consultation during the Covid-19 pandemic. We also highlight local efforts to monitor Diné 15 

health and wellbeing. For Diné people, human health is inseparable from the health of the land. 16 

But in applying the primary legal tools for analyzing the effects of extraction across the Greater 17 

Chaco region, federal agencies fragment categories of impact that Diné people view holistically. 18 

   19 

BEGINNING OF ARTICLE 20 

 21 

Diné (Navajo) communities in the Greater Chaco region of northwestern New Mexico 22 

have raised concerns that the Department of the Interior (DOI) has not engaged in meaningful 23 

public involvement and Tribal consultation to inform its decisions about oil and gas 24 



development. For Diné people, human health is inseparable from the health of the land. But in 25 

applying the primary legal tools for analyzing the effects of extraction across the Greater Chaco 26 

landscape, federal agencies tend to fragment categories of impact that Diné people view 27 

holistically. Because of federal agencies’ failure to collaborate with communities most affected 28 

by extraction, DOI, under previous leadership, has acted based on incomplete information about 29 

existing and potential direct, indirect, and cumulative impacts. 30 

How federal agencies approach public participation and Tribal consultation has critical 31 

implications for environmental justice. Requirements in U.S. federal laws like the National 32 

Environmental Policy Act (NEPA) and the National Historic Preservation Act (NHPA) establish 33 

minimum standards for meaningful engagement with frontline communities, sovereign Tribal 34 

nations, and broader publics, but following these standards does not guarantee equitable, just 35 

processes or outcomes. In arguing as much, we firmly believe that nothing short of a 36 

redistribution of power, which includes “the repatriation of Indigenous land and life”1, will truly 37 

bring about environmental justice. But this essay focuses on openings within existing federal law 38 

to involve Tribes and publics more meaningfully in resource management planning and decision-39 

making, while recognizing the limits of this involvement when only federal actors dictate the 40 

terms of participation and analysis. We stress that the caretaking of Indigenous homelands is a 41 

public health and environmental justice issue for Diné people. Extraction in the Greater Chaco, 42 

as well as the control of Diné lands by non-Native actors, can interfere with the ability of Diné 43 

people to practice these relations of care. We point to Diné Fundamental Law as an example of 44 

where the inseparability of human and environmental wellbeing in a Diné worldview is 45 

expressed. We do not offer interpretations of Fundamental Law or expand in detail on Diné 46 

epistemology regarding relationships between humans and other beings, but we highlight these 47 



ways of knowing to signal some of their core differences from a Euro-American worldview. 48 

These differences, we suggest, are often problematically glossed over in federal decision-49 

making.  50 

Controversy over a Draft Resource Management Plan Amendment and Environmental 51 

Impact Statement (RMPA-EIS) for the Bureau of Land Management’s (BLM) Farmington Field 52 

Office (FFO) in northwestern New Mexico exemplifies the critical nexus of public participation, 53 

Tribal consultation, health, and environmental justice. In process since 2014, the Draft RMPA-54 

EIS was released for public comment just as the COVID-19 pandemic devastated Indigenous 55 

communities across the region. While BLM has not yet made a final decision on the RMPA-EIS, 56 

it is worth examining the seven-year process to-date and the content of this draft plan for the 57 

coloniality it reveals within the federal oil and gas program.  58 

The Navajo Nation Chapters (local units of government) of Counselor, Ojo Encino, and 59 

Torreon, which together form the Tri-Chapter Council, are in the heart of contentious new and 60 

ongoing hydraulic fracturing (“fracking”) development near Chaco Culture National Historical 61 

Park, which the RMPA-EIS is meant to analyze. The Tri-Chapter is in an eastern part of Diné 62 

homelands called Dinétah, the place of emergence of Diné people into this world. Diné 63 

homelands are bound by six sacred mountains: to the east, Sis Naajiní, to the south Tsoodził, to 64 

the west Dook’o’ooslííd, and to the north, Dibé Nitsaa. Dinétah, marked by the last two sacred 65 

mountains, Dził Na’ oodilii and Dził Ch’ool’il, symbolizes a doorway into these homelands. 66 

Diné people have lived in Dinétah since time immemorial, caring for the land as instructed by 67 

the Holy People.2,3 68 



 Yet despite the paramount importance of Dinétah in Diné cosmology and the prevalence 69 

of sacred sites throughout the region, much of the land base is controlled by federal, state, and 70 

private actors - not by the Navajo Nation government. Many of the Navajo Chapters in Dinétah 71 

are outside of the formal Reservation boundaries. Over the course of colonial settlement, Diné 72 

homelands were surveyed and divided into distinct tracts of land over which the federal 73 

government claimed jurisdiction––and then granted piecemeal to settlers, the State of New 74 

Mexico, and to some individual Diné allotment owners. The result is a “checkerboard” legal 75 

landscape: a complex patchwork of federal, state, private, tribal trust, and Indian allotted 76 

jurisdictions. Due to the fragmentation of Diné territory in the region, DOI’s BLM and the 77 

Bureau of Indian Affairs (BIA) have the enforced legal authority to make most decisions 78 

regarding oil and gas development there.2,3 Because of the proximity of ongoing and potential 79 

fracking to Chaco Culture National Historical Park and the importance of the Greater Chaco 80 

landscape to Diné, Pueblo, Hopi, and Apache peoples, controversy over extraction in this region 81 

has garnered substantial national attention.4 82 

Taking the Farmington Draft RMPA-EIS as a case study in which the COVID-19 83 

pandemic rendered already-inadequate consultation processes nearly impossible, we show why it 84 

is imperative that public participation and Tribal consultation not be treated merely as box-85 

checking exercises for federal agencies. Instead, as exemplified by Diné residents documenting 86 

the impacts of fracking in the Tri-Chapter, frontline communities have a wealth of important 87 

knowledge about the actual and potential effects of extraction (see Appendix I). This knowledge 88 

should guide collaborative decision-making about land management and infrastructure projects.  89 

  90 



Farmington Mancos-Gallup Resource Management Plan Amendment  91 

            In 2014, BLM announced it would launch a public process to amend the Resource 92 

Management Plan (RMP) for its Farmington Field Office (FFO) in northwestern New Mexico. 93 

RMPs are major planning documents that outline how a BLM field office will administer 94 

federally-managed lands and resources within its jurisdiction over a long period, usually about 95 

20 years. The last RMP for the FFO was finalized in 2003. At that time, BLM had not 96 

anticipated that by 2010 oil and gas companies would flock to the region’s San Juan Basin to 97 

extract oil from a previously untapped hydrocarbon reservoir, the Mancos shale. Instead, BLM 98 

had planned for long-standing “conventional” oil and gas development to continue apace.5 99 

The purpose of the Resource Management Plan Amendment (RMPA) process was to 100 

supplement the analysis in the 2003 RMP by accounting for the impacts of Mancos shale 101 

development. In 2016, BIA joined BLM as a co-leading agency in the preparation of the RMPA 102 

and its accompanying Environmental Impact Statement (EIS), which BIA would use to guide 103 

mineral leasing decisions on Tribal trust and Indian allotted lands.6 104 

As BLM and BIA undertook a process to analyze the impacts of Mancos shale 105 

development, the agencies nevertheless proceeded to permit new Mancos shale extraction. In a 106 

region with over 40,000 active and abandoned oil and gas wells, where over 91% of federally- 107 

managed lands are already leased for oil and gas extraction, this alarmed Tribal governments and 108 

many impacted community members.7 The Navajo Nation, the All Pueblo Council of Governors, 109 

and the National Congress of American Indians adopted resolutions requesting that BLM enact a 110 

moratorium on new leasing and drilling on federally-managed lands until the RMPA-EIS was 111 

finalized.8,9,10 DOI did not heed to these demands. Instead, between 2010 and 2021, its bureaus 112 

authorized drilling permits for over 400 new Mancos shale wells, whose potential cumulative 113 



impacts had never been analyzed. Indigenous and environmental advocates continue to challenge 114 

these actions in federal court.7  115 

 116 
 117 
Understanding Cumulative Impacts Through Public Participation and Consultation 118 
  119 
National Environmental Policy Act 120 

The U.S. National Environmental Policy Act of 1969 (NEPA) is a federal statute that 121 

outlines procedural requirements for how federal agencies should assess and disclose potential 122 

environmental impacts of federal projects, with a goal of protecting and enhancing the human 123 

environment.11 To accomplish this goal, NEPA has two broad aims: 1) ensuring public 124 

participation and transparency in federal agency decision-making, and 2) ensuring that federal 125 

agency decision-makers are fully informed of, and thoroughly considering, all the relevant 126 

factors and potentially significant impacts of their decisions. See 42 U.S.C. §§ 4321, 4331. These 127 

twin aims should be mutually reinforcing. A full public participation process, with the “fair 128 

treatment and meaningful involvement” that environmental justice demands, is necessary to 129 

apprise agencies and publics of “relevant factors,” including comprehensive cumulative risks and 130 

impacts that can only be fully understood through collaboration with those who experience these 131 

impacts.12, 13 132 

            NEPA’s implementing Council on Environmental Quality (“CEQ”) regulations, as 133 

originally written, required agencies to consider cumulative impacts in their decision-making and 134 

planning processes––specifically, in NEPA’s requisite Environmental Assessments or 135 

Environmental Impact Statements. 40 C.F.R. § 1508.25 (c)(3). These CEQ regulations define 136 

cumulative impacts as “the impact on the environment which results from the incremental impact 137 

of the action when added to other past, present, and reasonably foreseeable future actions 138 



regardless of what agency (Federal or non-Federal) or person undertakes such other actions. 139 

Cumulative impacts can result from individually minor but collectively significant actions taking 140 

place over a period of time.” 40 C.F.R. § 1508.7 (emphasis added). The “environment,” in turn, 141 

“shall be interpreted comprehensively to include the natural and physical environment and the 142 

relationship of people with that environment,” 40 C.F.R. § 1508.14. (emphasis added). This 143 

relationship includes, but should not be limited to or compartmentalized into, “physical, 144 

biological, and social forces”.11 145 

It is critical for advancing environmental justice in and through the NEPA process that 146 

the relationship between people and the environment is viewed from the perspective of those 147 

who know it firsthand. Environmental assessments must not be confined to a Euro-American 148 

worldview characterized by what Dongoske et al. call “scientific materialism”, a lens that views 149 

ecosystems as composed of discrete parts, whose variables and interactions can be studied. 150 

While this worldview has tended to dominate NEPA processes, Indigenous peoples often have 151 

other ways of understanding the environment that “get short shrift in NEPA analyses”.11 A focus 152 

on single-pollutant, risk-based modeling in U.S. federal environmental laws and regulations has 153 

excluded other valid perspectives and sources of knowledge from decision-making, and has led 154 

agencies to compartmentalize impacts, and even pollutants, and to dismiss their significance 155 

accordingly.
11  156 

For example, in DOI’s Draft Farmington RMPA-EIS, the Department bracketed the 157 

impacts of fracking and oil and gas development authorized by the Plan into discrete categories 158 

such as “cultural,” “health,” “economic,” “climate,” “air quality” or “water quality.”14 This 159 

segregation of impacts does not reflect the perspectives and information shared by Tribal 160 

governments and frontline communities for years leading up to the Draft RMPA-EIS.6 DOI 161 



occasionally discussed cumulative impacts briefly within some of these categories in the Draft 162 

RMPA-EIS, but didn’t appear to consider relationships of these impacts to one another or to 163 

consider these and other impacts as they are identified and documented by those who live in the 164 

Greater Chaco region (see Appendix I).  165 

Diné Fundamental Law, ordained by the Holy People and formally enacted by the Navajo 166 

Nation Council in 2002, is an example of a longstanding juridical tradition that operates with a 167 

different understanding of the relationship between humans and the environment than that which 168 

BLM assumes when applying NEPA, where “humans”, “environment”, and “culture” are treated 169 

as separate categories of analysis.15 No such distinctions are made in Diné Fundamental Law, 170 

whose purpose is to “provide sanctuary for the Diné life and culture, our relationship with the 171 

world beyond the sacred mountains, and the balance we maintain with the natural world”.16 The 172 

integral relationship between Diné people and the environment is articulated in Diné 173 

Fundamental Law as follows: 174 

“Mother Earth and Father Sky is part of us as the Diné and the Diné is part of Mother 175 

Earth and Father Sky; the Diné must treat this sacred bond with love and respect without 176 

exerting dominance for we do not own our mother and father”. 1 N.N.C. § 205 177 

As expressed in Diné Fundamental Law and by Tri-Chapter residents, the continuation of 178 

Diné culture is bound up with care for the broader environment, which is, simultaneously, care 179 

for the people and kinship relationships (see Appendix I).3   180 

 181 

The Future of Cumulative Impacts and Environmental Justice Under NEPA  182 



In 2020, the Trump Administration gutted CEQ NEPA regulations, and targeted sections 183 

at the heart of environmental justice––striking the mandates that agencies consider indirect and 184 

cumulative impacts, and further eviscerating public participation requirements. If the Biden 185 

Administration restores or strengthens the original CEQ regulations, it is critical that such 186 

revisions are drafted and reviewed with those in frontline communities as colleagues from the 187 

outset. 188 

Regardless of the state of the CEQ regulations, U.S. state and federal courts have held 189 

that federal agencies must take a “hard look” at environmental justice in their NEPA analyses 190 

and processes. In doing so, they have looked to the language of NEPA, Executive Order 12898 191 

on environmental justice, and agency guidance on environmental justice in the NEPA process.17 192 

For example, in Standing Rock Sioux Tribe v. U.S. Army Corps of Engineers, the court looked to 193 

the CEQ Guidance on Environmental Justice in the NEPA process and ruled that it was not 194 

enough for an Army Corps environmental assessment (EA) merely to acknowledge that the 195 

Standing Rock community had a high percentage of “minorities” and “low-income individuals,” 196 

and could be affected by an oil spill from the Dakota Access pipeline. The court noted that the 197 

EA was silent on the “cultural practices of the Tribe and the social and economic factors that 198 

might amplify its experience of the environmental effects of an oil spill” and that in order to 199 

meet its NEPA “hard look” obligations, the agency “needed to offer more than a bare-bones 200 

conclusion that Standing Rock would not be disproportionately harmed.”18 In a subsequent 201 

Memorandum Opinion, the Court stated that “in this Circuit, NEPA creates, through the 202 

Administrative Procedure Act, a right of action deriving from Executive Order 12898” and that 203 

NEPA further requires the agency to determine how a project will affect a Tribe’s treaty rights.19 204 

 205 



The National Historic Preservation Act  206 

            The National Historic Preservation Act of 1966 (NHPA) is a federal statute intended to 207 

preserve historic and archaeological sites across the United States. NHPA’s Section 106 requires 208 

federal agencies to consider how federally approved or funded projects, like the Farmington 209 

RMPA-EIS, may affect historic properties as defined by law.11,20 Section 106 mandates that 210 

federal agencies consult with Tribes, Alaska Natives, and Native Hawaian Organizations, as well 211 

as the State Historic Preservation Officer and the Tribal Historic Preservation Officer, regarding 212 

federal projects, and guides federal agencies to collaborate with these parties in identifying 213 

historic properties, assessing the potential effects of a project on these properties, and developing 214 

strategies to mitigate adverse effects.  215 

            Tribal consultation with Diné and Pueblo Nations regarding the Farmington RMPA-EIS 216 

has occurred primarily under the framework of Section 106. However, Indigenous communities 217 

across the Greater Chaco region have raised concerns about the adequacy of this consultation 218 

process and the lack of thorough ethnographic surveying that should accompany Section 106 219 

analyses, arguing that that DOI has failed to meaningfully consult with Indigenous peoples and 220 

governments during the RMPA-EIS process, quarterly oil and gas leasing, and regular permitting 221 

activities.  222 

For example, Samuel Sage, Community Services Coordinator for Counselor Chapter and 223 

co-author of this essay, describes his experience of “consultation” with DOI on the Draft RMPA-224 

EIS as follows: 225 

“I have never once experienced BLM come to Counselor Chapter and actually listen to 226 

residents’ concerns. When BLM does occasionally show up, it is to inform us of a 227 

decision the agency has effectively already made and then to defend that decision without 228 



taking our community’s feedback into account. This is how the NHPA Section 106 229 

process for the RMPA-EIS felt as well – like BLM had already decided they wanted to 230 

approve more oil and gas development in our area, and tribal consultation was just a 231 

formality they had to go through beforehand. This is not meaningful consultation.”  232 

            Sage’s experience underscores how the minimum standards established by law do not 233 

ensure meaningful consultation. Like NEPA, NHPA is a procedural statute. Courts have tended 234 

to uphold agencies’ decisions to authorize projects even if doing so will result in adverse effects 235 

to cultural properties, so long as the procedural benchmarks of the law have been met.21,22 236 

However, in the Greater Chaco region, DOI decisions have resulted in significant consequences 237 

for environmental justice in both Counselor and the broader Tri-Chapter community. Since 238 

fracking began in the Tri-Chapter, residents have noticed increased and constant air pollution, 239 

disappearance of medicinal plants, degradation of local roads, and increased health effects (see 240 

Appendix I). 241 

These concerns reflect the long-term presence of oil and gas development across the 242 

Greater Chaco landscape, where Diné communities are surrounded by extraction. However, 243 

BLM’s methods under both NEPA and NHPA for assessing oil and gas proposals rely on a tiered 244 

scalar analysis that undermines the agency’s ability to understand these cumulative impacts and 245 

their effects on the wellbeing of Diné and Pueblo communities. For example, BLM defers its 246 

site-specific examination of potential cultural resource impacts to the drilling permit stage, right 247 

before a site is prepared for extraction.23 At this point in the review process, oil and gas leases 248 

have already been approved and the lessee has secured a legal right to develop minerals. Minor 249 

modifications to the project may be made to mitigate impacts to cultural resources - for instance, 250 

a culvert may be moved over by a few feet to avoid a medicinal plant - but the project is unlikely 251 



to be stopped. This method belies distinctly colonial assumptions about land inherent to BLM’s 252 

management practices - that, once parcelled out and sold, impacts to one piece of land can be 253 

examined in isolation from the landscape of which it is a part. By contrast, for Diné people, the 254 

land is a living entity. Like a human body, all its parts are connected.  255 

Diné and Pueblo groups have argued that BLM could reduce some of its blindspots 256 

regarding impacts to cultural resources by involving Tribes and Indigenous communities early 257 

and often in decision-making regarding federal land-use planning and leasing through processes 258 

of meaningful consultation and consent.24 These groups also remind BLM that a Congressionally 259 

funded ethnographic study, led by the Pueblos of Acoma, Jemez, Laguna, and Zuni, the Hopi 260 

Tribe, and the Navajo Nation is underway and should inform future land use plans.25 That this 261 

study is led by Indigenous experts is significant because, as Diné and Pueblo people have 262 

consistently pointed out, only experts from their own communities have the knowledge required 263 

to identify many cultural sites.6 264 

Even when ethnographic studies are conducted, Indigenous peoples face additional 265 

challenges in rendering their concerns about the protection of sacred lands intelligible to federal 266 

agencies and courts. NHPA’s strict criteria for listing on the National Register of Historic Places, 267 

its tendency to value written evidence over oral histories, and the burden of demonstrating an 268 

impact to sacred sites under the law, all limit the usefulness of NHPA for Indigenous peoples in 269 

protecting sacred places.26 Moreover, some Indigenous religious practices require keeping 270 

private the location and purpose of sacred sites, which can make it challenging for Tribes to 271 

present all the evidence needed to advocate for the recognition of a place or site as a “historic 272 

property” under the NHPA.27 273 



Examining cases where Tribes have brought legal challenges against federal agencies’ 274 

decisions regarding cultural resources, Tsosie notes that Courts have tended to consider 275 

sovereign Tribal governments just one set of “stakeholders” in a broader conversation about 276 

public lands management.20 This tendency glosses over the special government-to-government 277 

relationship that Tribes have with the United States, as well as the unique nature of Indigenous 278 

claims to place. The propensity in U.S. jurisprudence to adjudicate resource conflicts in terms of 279 

competing property claims between Tribes and other parties, like potential developers, often falls 280 

woefully short of what Tribes argue in such cases.20 For instance, in the Greater Chaco region, 281 

Diné and Pueblo peoples advocating for landscape-level protection are doing so to affirm not an 282 

individual right to property, but an expansive set of collective and cultural rights and 283 

responsibilities to care for the land.20, 26 284 

Federal laws like NHPA and NEPA tend to require Indigenous peoples to articulate their 285 

positions within the constraining frameworks of Euro-American juridical traditions, and federal 286 

agencies have typically treated Tribal consultation as merely a right to be involved, at best. But 287 

meaningful consultation conducive to an understanding of the cumulative and environmental 288 

justice impacts of federal projects must begin from a place where Indigenous peoples can 289 

“effectively determine the outcome of decision-making that affects them”.28, 29This means that 290 

the terms of participation and analysis cannot be presumed by federal institutions in advance.  291 

 292 

RMPA-EIS Process, COVID-19, and the Impossibility of Participation and Consultation  293 

            On February 28, 2020, just weeks before the Navajo Nation, Pueblo Nations, and the 294 

State of New Mexico implemented stay-at-home orders in response to the COVID-19 pandemic, 295 

DOI released a Draft of the long-anticipated Farmington RMPA-EIS. The scenarios, or 296 



“alternatives,” presented in the plan did not reflect public feedback provided during scoping in 297 

years prior, during which commenters overwhelmingly asked DOI to end new oil and gas 298 

development in the region.6 Instead, the alternatives presented would allow for the drilling of 299 

2,345-3,101 new oil and gas wells, signaling to impacted communities that their feedback about 300 

the destructive impacts of extraction had not been meaningfully taken into account.14 301 

The release of the Draft RMPA-EIS triggered a 90-day public comment period. Despite 302 

requests from Tribes, Pueblos, elected representatives, environmental groups, and publics that 303 

the comment period be extended until in-person public meetings could be safely held, DOI opted 304 

instead to hold virtual forums to solicit feedback on the plan. At the 11th hour, amid widespread 305 

public outcry, the agencies extended the comment period by another 90 days. However, as the 306 

close of that comment period drew near, the impacts of the COVID-19 pandemic across the 307 

region had only worsened. DOI ignored continued requests for a pause in the process and 308 

continued instead to host largely inaccessible virtual meetings.30  309 

The week DOI launched its first round of virtual meetings in May 2020, the Navajo 310 

Nation recorded the highest per-capita rate of COVID-19 infections in the United States.31 311 

Indigenous communities in New Mexico and across the country were devastated by the 312 

pandemic. Native American and Alaska Native peoples face a higher risk of COVID-19 infection 313 

and a mortality rate nearly twice that of non-Hispanic white populations.32 Moreover, in the 314 

Greater Chaco region, as in many Indigenous, low-income, and communities of color,22,33 315 

residents are disproportionately exposed to harmful levels of air pollution from industrial 316 

sources, including oil, gas, and coal extraction.34 These exposures compound COVID-19 317 

risks.34,35 318 



            In addition to facing disparate COVID-19 impacts, many Diné and Pueblo communities 319 

do not have access to broadband internet or telephone coverage required to participate in virtual 320 

meetings. New Mexico ranks 49th in the United States for internet access, and less than half of 321 

Indigenous residents have internet access in their homes.36, 37 Tribal governments were not only 322 

concerned about barriers to their citizens’ access to the virtual public meetings: elected leaders 323 

also insisted that meaningful consultation could not occur so long as Tribes remained focused on 324 

responding to the pandemic.  325 

 326 
 327 
  328 
Conclusion 329 
            As of Fall 2021, under new leadership, DOI has not finalized the Draft RMPA-EIS. It 330 

remains to be seen when the Department will do so, and under what conditions. Meanwhile, Tri-331 

Chapter advocates continue to work towards environmental justice––in both process and 332 

outcomes–– in the Greater Chaco (see Appendix I).  333 

Current federal laws and regulations do not guarantee meaningful Tribal consultation and 334 

public participation––let alone environmental justice. These laws and regulations must be re-335 

imagined, with input from those they have served poorly. But, even within laws like NEPA as 336 

interpreted by courts to-date, federal agencies can––and must––do more to advance 337 

environmental justice, as defined and understood by those who know firsthand the cumulative 338 

impacts of energy and infrastructure projects. For Diné residents of the Tri-Chapter, natural 339 

resources are cultural resources, and the health of people is inseparable from the health of the 340 

land. A cumulative impact assessment of existing and proposed fracking in the region must begin 341 

from this place.  342 

 343 
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Appendix I 356 

Counselor Health Impact Assessment - K’é Bee Hózhǫǫgo Iiná Silá Committee 357 

A rapidly growing body of research explicitly links environmental justice with 358 

cumulative impacts and social and structural factors that influence health and wellbeing, often 359 

called “social determinants of health,” and examines how cumulative risks and impacts, from 360 

pollution exposure to water access to systemic racism, lead to or exacerbate health inequities.38,39 361 

These inequities are not incidental, nor are they biologically determined – they are structural, 362 

systemic, and part of an unjust historical and ongoing patterns and practices of environmental 363 

racism, settler colonialism, and extractive capitalism.22, 33, 40 364 

            However, while emerging research from other regions or communities can be helpful in 365 

suggesting causal relationships between cumulative exposures or demonstrating statistical 366 



significance of particular impacts, both of which can be highly persuasive to policymakers and 367 

courts, it does not fully convey the place-specific, direct and cumulative impacts in the Tri-368 

Chapter. The cumulative impacts of new fracking development, on top of prior oil, gas, coal, and 369 

uranium extraction in the region, were palpable in the Tri-Chapter by the time the Farmington 370 

Resource Management Amendment (RMPA-EIS) process was announced in 2014, yet federal 371 

agencies showed no sign of taking the concerns of local Diné residents seriously or of trying to 372 

understand local risks and impacts to inform the then-emergent RMPA-EIS. A group of 373 

particularly concerned residents and groups mobilized to document the changes happening in 374 

their community: new chemical odors in the air, harsh lights and sounds, the destruction of 375 

sacred sites, the deterioration of local roads, and changes in community relations. Called the 376 

Counselor Health Impact Assessment - K’é Bee Hózhǫǫgo Iiná Silá Committee, the group 377 

launched a Health Impact Assessment (HIA) in 2018 with a study protocol approved by the 378 

Navajo Nation Human Research Review Board. The Committee responded to the primary health 379 

concern - oil well emissions - by installing eight indoor-outdoor air monitors to sample air 380 

quality in residential areas throughout the Chapter. The HIA revealed several important local 381 

risks and impacts not adequately portrayed by the broad, county-level data often cited by federal 382 

agencies in their NEPA documents. 383 

Most of Counselor Chapter’s 700 residents live within a mile of one or more oil and gas 384 

wells, pipelines or other pieces of oil and gas infrastructure that are ongoing sources of pollutant 385 

exposures. A growing number of studies indicate that living in such close proximity to oil and 386 

gas infrastructure and fracking is detrimental to respiratory and reproductive health––with some 387 

evidence of adverse health risks and effects at up to 10 miles’ distance.3 The Committee 388 



produced preliminary data on the kinds of pollutants that residents in Counselor are exposed to. 389 

The group’s locally specific air monitoring revealed levels of airborne formaldehyde that far 390 

exceeded permissible exposure levels and particulate matter that routinely spiked to unhealthy 391 

and hazardous, as well as the continuous presence of volatile organic compounds (VOCs), all of 392 

which can be harmful to human respiratory health, and in the case of formaldehyde, lead to nose 393 

and throat cancer. While these “episodic intense peak exposures may only last for a few minutes 394 

to an hour in Counselor,” the Committee found that “such exposures can cause acute health 395 

symptoms, even though the total exposure averaged over a 24-hour period appears acceptable” 396 

under national air quality standards applied to a larger area and broader population.4 And even 397 

short-term air pollution exposures can have both acute and chronic health consequences, 398 

particularly during a respiratory pandemic such as the ongoing COVID-19 crisis.34 When 399 

considered cumulatively, these exposures are a cause of concern for local residents. 400 

The Committee also collected health surveys from 80 residents in Counselor to begin to 401 

understand what health symptoms residents were experiencing since drilling began near their 402 

homes. 90% of respondents reported sore throat and sinus problems; 80% reported coughs, 403 

headaches, itchy eyes, joint pain, and fatigue; 70% reported nosebleeds and wheezing; and others 404 

reported experiencing one or more symptoms associated with fracking-related chemical 405 

exposures, like nausea and shortness of breath (see Table 1).3 Despite these widely reported 406 

symptoms potentially related to chemical exposures, it seems that DOI has failed to consider the 407 

health impacts of fracking for Diné communities in the Draft Farmington RMPA-EIS, as 408 

reflected by both its content and the process surrounding it. 409 



For Diné people, wellbeing includes the ability to practice cultural values, which includes 410 

caring for the Earth. Tri-Chapter residents were concerned that fracking was disrupting 411 

conditions necessary for cultural and spiritual wellbeing. The Committee thus designed a second 412 

part to the HIA, called K’é Bee Hózhǫǫgo Iiná Silá, which utilizes Diné teachings and 413 

epistemology to understand the impacts of fracking. David J. Tsosie, medicine man, co-author of 414 

this essay, and Principal Investigator of the study, describes the importance of the work as 415 

follows: “The Diné people have, since time immemorial, followed the sacred teachings that they 416 

are the steward of the land and that they should honor and respect the interconnectedness of the 417 

natural order of life. Should they allow this disruption of the interconnectedness of our 418 

environment, there would be serious consequences”. Tsosie explains that this is “what the Tri-419 

Chapter communities are experiencing through the contamination of their air, water, land, 420 

animals, sacred sites, and the health of the community members. This disharmony has also 421 

eroded the K’é relationships between the community members. K’é is one of the most important 422 

components of our social structure that ensures a positive relationship and holds the community 423 

together.” 424 

The K’é Bee Hózhǫǫgo Iiná Silá study included a cultural survey conducted with 136 425 

residents across Counselor, Ojo Encino, and Torreon Chapters. Among the study’s many 426 

findings, it revealed overwhelming concern among residents about the loss of medicinal plants, 427 

loss of sacred sites and landscapes, concerns about the behavior of oil and gas companies, and 428 

frustration with governments over insufficient community-level consultation. The study 429 

concluded with a series of recommendations for federal, state, and tribal agencies, first and 430 

foremost of which was to ensure that “any land management decisions, including decisions 431 



regarding oil and gas development, must be informed by meaningful consultation and processes 432 

of Free, Prior, and Informed Consent”. 3 433 

 434 

Table 1 – Widely Reported Health Symptoms Among Counselor Residents 435 
 436 
Symptom Percentage of Survey 

Respondents Experiencing 
Symptom 

Sore Throat 91% 
Sinus Problems 93% 
Cough 85% 
Itchy Eyes 80% 
Headache 83% 
Joint Pain 83% 
Fatigue 80% 
Nosebleeds 70% 
Wheezing 72% 

 437 
 438 
 439 
Data from a community-led health survey of 80 Counselor Chapter residents, or 11.4% of the population of 440 
Counselor (700). Percentages correspond to the number of respondents who indicated that they experienced a 441 
specific symptom, e.g., 93% of respondents reported that they experienced sinus problems and 70% of respondents 442 
indicated that they experienced nosebleeds.4   443 
 444 

 445 

 446 

 Works Cited:  447 

1. Tuck E, Yang KW. Decolonization is Not a Metaphor. Decolonization: Indigeneity, Education 448 
& Society. 2012;1(1):1-40. 449 
 450 
2. Kelley K, Francis H. A Diné History of Navajo Land. University of Arizona Press; 2019. 451 
 452 
3. Tsosie D, Seamster T, Grant S, et al. A Cultural, Spiritual and Health Impact Assessment of 453 
Oil Drilling Operations in the Navajo Nation Area of Counselor, Torreon and Ojo Encino 454 
Chapters.; 2021. 455 
 456 
4. Thompson J. Resistance to drilling grows on the Navajo Nation. High Country News. 457 
https://www.hcn.org/issues/50.4/tribal-affairs-resistance-to-drilling-grows-on-the-navajo-nation. 458 
Published March 2, 2018. 459 
 460 

https://www.hcn.org/issues/50.4/tribal-affairs-resistance-to-drilling-grows-on-the-navajo-nation


5.  Bureau of Land Management. Farmington Resource Management Plan with Record of 461 
Decision. United States Department of the Interior Bureau of Land Management Farmington 462 
Field Office; 2003. 463 
 464 
6. Bureau of Land Management Farmington Field Office, Bureau of Indian Affairs Navajo 465 
Regional Office. Farmington Mancos-Gallup Resource Management Plan Amendment and 466 
Environmental Impact Statement Scoping Report Volume I and II. Department of the Interior; 467 
2017. 468 
 469 
7. Diné CARE v. Bernhardt, 923 F. 3d 831 (10th Cir. 2019).   470 
 471 
8. All Pueblo Council of Governors. Tribal Leaders Host Historic Summit to Support the 472 
Protection of the Greater Chaco Landscape.https://www.apcg.org/uncategorized/historic-joint-473 
convening-between-the-all-pueblo-council-of-governors-and-navajo-nation-2019/. Published 474 
March 22, 2019. 475 

  476 
9. Navajo Nation. OPVP Protect Chaco Canyon Region Through Collaboration with All Pueblo 477 
Council of Governors. Office of the President and Vice President. February 24, 2017. 478 

  479 
10. Riley K. To Support Moratorium on Leasing and Permitting In Greater Chaco Region. 480 
National Congress of American Indians; 2017. http://www.ncai.org/resources/resolutions/to-481 
support-moratorium-on-leasing-and-permitting-in-greater-chaco-region 482 
 483 
11. Dongoske K, Pasqual T, King T. The National Environmental Policy Act (NEPA) and the 484 
Silencing of Native American Worldviews. Environmental Practice. 2015;(17):36-45. 485 
 486 
12. United States Environmental Protection Agency. Learn About Environmental Justice. 487 
Published 2020. https://www.epa.gov/environmentaljustice/learn-about-environmental-justice 488 
 489 
 490 
13. Jemez Principles for Democratic Organizing. Published online 1996. 491 
https://www.ejnet.org/ej/jemez.pdf 492 
 493 
14. Bureau of Land Management Farmington Field Office, Bureau of Indian Affairs Navajo 494 
Regional Office. Farmington Mancos-Gallup Draft Resource Management Plan Amendment and 495 
Environmental Impact Statement: Volume 1. Department of the Interior; 2020. 496 
 497 
 498 
15. Yazzie R. Life Comes from It: Navajo Justice Concepts. New Mexico Law Review. 499 
1994;24(2). https://digitalrepository.unm.edu/nmlr/vol24/iss2/3 500 
 501 
16. Bobroff K. Diné Bi Beenahaz’áanii: Codifying Indigenous Consuetudinary Law in the 21st 502 
Century. Tribal Law Journal. 2004;5(1). https://digitalrepository.unm.edu/tlj/vol5/iss1/2 503 
 504 

https://www.apcg.org/uncategorized/historic-joint-convening-between-the-all-pueblo-council-of-governors-and-navajo-nation-2019/
https://www.apcg.org/uncategorized/historic-joint-convening-between-the-all-pueblo-council-of-governors-and-navajo-nation-2019/
http://www.ncai.org/resources/resolutions/to-support-moratorium-on-leasing-and-permitting-in-greater-chaco-region
http://www.ncai.org/resources/resolutions/to-support-moratorium-on-leasing-and-permitting-in-greater-chaco-region
https://www.epa.gov/environmentaljustice/learn-about-environmental-justice
https://www.ejnet.org/ej/jemez.pdf
https://digitalrepository.unm.edu/nmlr/vol24/iss2/3
https://digitalrepository.unm.edu/tlj/vol5/iss1/2


17. Exec. Order No. 12898:  Federal Actions to Address Environmental Justice in Minority 505 
Populations and Low-Income Populations, 59 Fed. Reg. 7629 (Feb. 16, 1994) [hereinafter, “E.O. 506 
12898”]. 507 
 508 
18. Standing Rock Sioux Tribe v. U.S. Army Corps of Engineers, 255 F. Supp. 3d 101 (D.D.C. 509 
2017). 510 
 511 
19. Standing Rock Sioux Tribe v. U.S. Army Corps of Engineers, 440 F. Supp. 3d 1, 9 (D.D.C. 512 
2020) 513 
 514 
20. Tsosie R. Challenges to Sacred Site Protection. Denver University Law Review. 515 
2006;83(4):963-980. 516 
 517 
21. Skibine AT. Towards a Balanced Approach for the Protection of Native American Sacred 518 
Sites. Michigan Journal of Race and Law. 2012;17: 269-302. 519 
 520 
22. Gilio-Whitaker D. As Long as Grass Grows: The Indigenous Fight for Environmental 521 
Justice, from Colonization to Standing Rock. Beacon Press; 2019. 522 
 523 
 524 
23. New Mexico Bureau of Land Management and New Mexico State Historic Preservation 525 
Officer. State Protocol Between the New Mexico Bureau of Land Management and the New 526 
Mexico Historic Preservation Officer Regarding the Manner in Which BLM Will Meet Its 527 
Responsibilities Under the National Historic Preservation Act: Appendix B.; 2014. 528 
 529 
24.  Vallo B. Written Testimony of Brian Vallo, Governor of the Pueblo of Acoma for the Senate 530 
Energy and Natural Resources Committee “The Department of the Interior’s Onshore Oil and 531 
Gas Leasing Program” Oversight Hearing – April 27, 2021. Published online 2021. 532 
https://www.energy.senate.gov/services/files/0F06A226-45A5-423E-A5FF-14271D3BFA14 533 
 534 
 535 
25. Office of Senator Tom Udall. NM Delegation Secures Protections for Chaco Canyon Area in 536 
Government Funding Bill. KRWG. https://www.krwg.org/post/nm-delegation-secures-537 
protections-chaco-canyon-area-government-funding-bill. Published December 19, 2019. 538 
 539 
26. Lorenzo J. Spatial Justice and Indigenous Peoples’ Protection of Sacred Places: Adding 540 
Indigenous Dimensions to the Conversation. Justice Spatiale: Spatial Justice. 2017;11. 541 
http://www.jssj.org/article/justice-spatiale-et-protection-des-lieux-sacres-par-les-peuples-542 
autochtones-integrer-des-dimensions-autochtones-a-la-discussion/ 543 
 544 
27. Barclay SH, Steele M. Rethinking Protections for Indigenous Sacred Sites. Harvard Law 545 
Review. 2021;134(4):1294-1359. 546 
 547 
28. UN General Assembly, United Nations Declaration on the Rights of Indigenous Peoples: 548 
resolution / adopted by the General Assembly, 2 October 549 
2007, A/RES/61/295,  https://www.refworld.org/docid/471355a82.html  550 

https://www.energy.senate.gov/services/files/0F06A226-45A5-423E-A5FF-14271D3BFA14
https://www.krwg.org/post/nm-delegation-secures-protections-chaco-canyon-area-government-funding-bill
https://www.krwg.org/post/nm-delegation-secures-protections-chaco-canyon-area-government-funding-bill
http://www.jssj.org/article/justice-spatiale-et-protection-des-lieux-sacres-par-les-peuples-autochtones-integrer-des-dimensions-autochtones-a-la-discussion/
http://www.jssj.org/article/justice-spatiale-et-protection-des-lieux-sacres-par-les-peuples-autochtones-integrer-des-dimensions-autochtones-a-la-discussion/


 551 
29. White House Environmental Justice Advisory Council. Final Recommendations: Justice40 552 
Climate and Economic Justice Screening Tool & Executive Order 12898 Revisions.; 2021. 553 
https://www.epa.gov/sites/default/files/2021-05/documents/whiteh2.pdf 554 
 555 
30. Grover H. Drilling plan comment period closes Sept. 25, but has “meaningful consultation” 556 
occurred? Farmington Daily Times. https://www.daily-557 
times.com/story/news/local/2020/09/18/advocates-ask-blm-extension-comment-period-chaco-558 
drilling-plan/5828632002/. Published September 18, 2020. Accessed April 15, 2021. 559 
 560 
31. Silverman H, Toropin K, Sidner S, Perrot L. Navajo Nation surpasses New York state for the 561 
highest Covid-19 infection rate in the US. CN. https://www.cnn.com/2020/05/18/us/navajo-562 
nation-infection-rate-trnd/index.html. Published May 18, 2020. Accessed December 12, 2020. 563 
 564 
32. Arrazola J, Masiello M, Joshi et al. S. COVID-19 Mortality Among American Indian and 565 
Alaska Native Persons — 14 States, January–June 2020. Morbidity and Mortality Weekly 566 
Report. 2020;69(49):1853-1856.   567 
 568 
33. Taylor D. Toxic Communities: Environmental Racism, Industrial Pollution, and Residential 569 
Mobility. NYU Press; 2014. 570 
 571 
34. Wu X, Nethery RC, Sabath MB, Braun D, Dominici F. Air pollution and COVID-19 572 
mortality in the United States: Strengths and limitations of an ecological regression analysis. Sci 573 
Adv. 2020;6(45). 574 
 575 
35.   Evans MK. Covid’s Color Line — Infectious Disease, Inequity, and Racial Justice. New 576 
England Journal of Medicine. 2020; 383:408-410. doi:DOI: 10.1056/NEJMp2019445 577 
  578 
36.   Chamberlain K. BIA: Navajo members can ‘work around’ connectivity issues to participate 579 
in online forum on oil and gas development. New Mexico Political Report. 580 
https://nmpoliticalreport.com/2020/08/27/bia-navajo-members-can-work-around-connectivity-581 
issues-to-participate-in-online-forum-on-oil-and-gas-development/. Published August 27, 2020. 582 
Accessed December 11, 2020.  583 
 584 
37. Nez J. Testimony of Jonathan Nez President of the Navajo Nation Before the United States 585 
House of Representatives Committee on Energy and Commerce. Presented at the: Full 586 
Committee Hearing on “Addressing the Urgent Needs of Our Tribal Communities”; July 8, 587 
2020. Accessed April 15, 2021. 588 
https://docs.house.gov/meetings/IF/IF00/20200708/110874/HHRG-116-IF00-Wstate-NezJ-589 
20200708.pdf 590 
 591 
38. Bhatia R, Wernham A. Integrating Human Health into Environmental Impact Assessment: 592 
An Unrealized Opportunity for Environmental Health and Justice. Environmental Health 593 
Perspectives. 2008;116(8):991-1000. 594 
 595 

https://www.epa.gov/sites/default/files/2021-05/documents/whiteh2.pdf
https://www.daily-times.com/story/news/local/2020/09/18/advocates-ask-blm-extension-comment-period-chaco-drilling-plan/5828632002/
https://www.daily-times.com/story/news/local/2020/09/18/advocates-ask-blm-extension-comment-period-chaco-drilling-plan/5828632002/
https://www.daily-times.com/story/news/local/2020/09/18/advocates-ask-blm-extension-comment-period-chaco-drilling-plan/5828632002/
https://www.cnn.com/2020/05/18/us/navajo-nation-infection-rate-trnd/index.html
https://www.cnn.com/2020/05/18/us/navajo-nation-infection-rate-trnd/index.html
https://doi.org/DOI:%2010.1056/NEJMp2019445
https://nmpoliticalreport.com/2020/08/27/bia-navajo-members-can-work-around-connectivity-issues-to-participate-in-online-forum-on-oil-and-gas-development/
https://nmpoliticalreport.com/2020/08/27/bia-navajo-members-can-work-around-connectivity-issues-to-participate-in-online-forum-on-oil-and-gas-development/
https://docs.house.gov/meetings/IF/IF00/20200708/110874/HHRG-116-IF00-Wstate-NezJ-20200708.pdf
https://docs.house.gov/meetings/IF/IF00/20200708/110874/HHRG-116-IF00-Wstate-NezJ-20200708.pdf


39. Morello-Frosch et al. R. Understanding the Cumulative Impacts of Inequalities in 596 
Environmental Health: Implications for Policy. Health Affairs. 2011;879. 597 
doi:https://www.healthaffairs.org/doi/10.1377/hlthaff.2011.015 598 
 599 

1.  600 
40. Whyte K. Climate Change: An Unprecedentedly Old Catastrophe. The Society for the 601 
Diffusion of Useful Knowledge. 2018;Grafting(1):8-9. 602 
 603 
 604 
 605 
 606 
 607 

https://www.healthaffairs.org/doi/10.1377/hlthaff.2011.015

